TOBACCO PRODUCTS IN WTO LAW
Lukasz Gruszczynski* When I came to the European University Institute in Florence in 2004 to write my PhD thesis, I was not conversant with issues of international economic law and the World Trade Organization (WTO). It was Professor Petersmann who introduced me to this hermetic world. He also kindly agreed to supervise my thesis on the Agreement on the Application of Sanitary and Phytosanitary Measures. From the current perspective I can see that my stay at the EUI was not only enjoyable, but also an invaluable professional experience.
When the idea of preparing a Festschrift honouring Professor Peters mann emerged, I decided that the topic of my contribution had to be connected to that specific period in my life. Choosing to focus on WTO law was easy. The problem was finding a specific and relevant topic that could be discussed in the context of international trade rules. And then another memory surfaced. I recalled sitting on the terrace at the Villa Schifanoia, where the Law Department is located. Some students, including myself, tended to gather there in the afternoons, watching the skyline of Florence and talking over a cup of espresso and a cigarette. This is a very vivid and pleasant image (despite all the bad health consequences connected with smoking) that will always remain one of my EUI memories. And so, almost of its own accord, my topic for this contribution was borne. Why not analyse the treatment of tobacco products under different WTO rules? The problem of tobacco and its regulation is at the forefront of the discussion on the role of international trade rules in multilateral governance and the interrelationship between trade liberalization and non-trade concerns, such as the protection of human life and health.
This chapter is structured as follows: the first section briefly introduces the current regulatory practice in tobacco control. The second section turns to WTO rules and analyses their impact on domestic measures addressing the problem of tobacco use. This discussion refers to the General Agreement on Tariffs and Trade 1994 (GATT 1994) (TRIPS).1 This section also identifies some tensions that may exist between antitobacco policies and international trade obligations. The last section makes some tentative observations on how to reconcile the free trade paradigm embodied in the WTO with the need to ensure regulatory space for Members when adopting tobacco-related measures.
Regulating Tobacco Products
Consumption of tobacco products is one the greatest health challenges of the 21st century. It is estimated that by 2030 tobacco will be responsible for 10 million deaths annually, and as a consequence it will become the major cause of early death.2 Even now, the use of tobacco is considered the main risk factor for a number of potentially fatal illnesses, such as cancer and cardiovascular diseases,3 and can be attributed to 5 million deaths every year. Although the size of the consumption has decreased over the last decade in almost all developed countries, the overall level of use, taking into account low-and middle-income states, has actually increased. It is envisaged that this trend will continue in the future.
In response to these developments, a growing number of countries have adopted regulatory measures designed to limit the risks posed by the consumption of tobacco products. These measures can be of different types and affect both the supply and demand side of the trade. The first category includes those measures which are designed to reduce the availability of tobacco products by eliminating illicit trade (e.g. requiring each packet of cigarettes to bear a stamp to confirm its legal origin), introducing age restrictions on the purchase of tobacco, reducing the number of points of sales (e.g. only in licensed premises) or varieties of available cigarettes (e.g. forbidding sales in small packages).
Measures that are intended to influence the demand for tobacco products can also take various forms. Probably the most important are those which affect the price of tobacco (e.g. taxes, custom tariffs). Another group includes measures that require producers (and/or importers) to disclose certain information to consumers in order to assist them in making more informed decisions (e.g. disclosure obligations relating to the level of tar or nicotine). There are also various packaging and labelling requirements which may prohibit certain false or misleading advertising (e.g. use of the term 'ultra-light' , which wrongly implies
